ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 98-0-06

DATE | SSUED: April 14, 1998

| SSUED TO Dunsei th Public School Superintendent Les Jensen

C TI ZEN S REQUEST FOR OPI NI ON

On March 20, 1998, this office received a request for an opinion
under N.D.C.C. § 44-04-21.1 from Mke GCeiermann, on behalf of the
Dunseith Education Association, asking whether the Dunseith Public
School District Board violated N.D.C.C. 8§ 44-04-19 by holding an
executive session that was not authorized by |aw.

FACTS PRESENTED

The Dunseith Public School District Board (Board) held an executive
session during its regular nonthly neeting on February 23, 1998. The
executive session was held after a nenber of the Board began
di scussing sone concerns regarding the board nenber's child and the
menber's interaction with school district enployees. Before the
Board went into executive session, the parent-board nenber discussed
certain education records that were previously disclosed to the
parent, including the child' s grades as recorded in a grade book. In
response to an inquiry from this office, Dunseith Public Schoo

District Superintendent Les Jensen explained it is the Board' s
position that the executive session was authorized under state |aw
because the discussion pertained to student records that are
confidential wunder the Famly Educational Rights and Privacy Act
(FERPA), 23 U S . C § 1232¢. By letter dated March 5, 1998,
Superintendent Jensen denied the Dunseith Education Association's
request for a copy of the recording of the executive session on the
grounds t hat t he recordi ng was confidential. See
N.D.C.C. § 44-04-19.2(5).

The executive session |asted 30 mnutes and was attended by the Board
menbers, Superintendent Jensen, the district's business manager, and
the el enmentary and high school principals. The tape recording of the
executive session has been received and reviewed by this office.
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WAs the executive session of the Board on February 23 authorized by
law and limted to topics for which an executive session may be hel d?

ANALYSI S

Meetings of a school district board are generally required to be open
to the public, and an executive session may be held only if
"specifically provided by law" N.D.C.C. § 44-04-19. See also
N.D.C.C 8§ 44-04-17.1 (definitions of neeting and public entity).
"Law' includes both federal and state statutes. N.D.C C
8 44-04-17.1(7). An executive session also may be held if the
governing body wants to discuss confidential or closed records.
N.D.C.C. § 44-04-19.2(1). In this case, the Board has argued that an
executive session was authorized because the Board was going to
di scuss records that are confidential under FERPA. There does not
appear to be any other |egal basis for holding the executive session
in this case, and no other basis has been suggested by the Board.

FERPA provides that federal funds may not be provided to any schoo

"which has a policy or practice of permtting the release of
education records . . . of students without the witten consent of
their parents to any individual, agency, or organization . . .," with
certain exceptions that do not apply here. 12 U S.C. 8§ 1232g(b).
This office has previously concluded that a neeting to discuss
records that are confidential under FERPA is not subject to the open
neetings |aw. 1994 N.D. Op. Att’'y Gen. 118. Whet her FERPA
authorizes the executive session in this case depends on the
definition of "education records" and the topics discussed during the
executive session.

"Education records" are defined in FERPA as "those records, files,
docunments, and other nmaterials which -- i) contain information
directly related to a student; and (ii) are nmintained by an
educational agency or institution or by a person acting for such

agency or institution.™ 23 U S C 8 1232g(a)(4)(A). Superintendent
Jensen has suggested that this definition includes "verbal" records
as well as witten records. | disagree. As used in FERPA, "record"
nmeans "any information recorded in any way." 34 CFR 8 99.3

(1998). This definition does not include unrecorded oral statenents,
al t hough subsequent oral statenents based on "education records" nay
violate the confidentiality inposed under FERPA.
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The discussion at the executive session consisted of a board nenber
rai sing concerns about the board nmenber's child, and the resulting
di scussi on between the parent-board nenber, the other board nenbers,
and the elenmentary principal. Only the very beginning of this
di scussion referred to the child s grades as recorded in the grade
book, which is an education record under FERPA, and was properly held
in an executive session. The remainder of the discussion did not
address "education records” under FERPA. Therefore, although it was
reasonable to believe from the board nenber's remarks in the open
nmeeting that the discussion would involve confidential records and
should be held in executive session, the Board was required to
reconvene in an open neeting after the brief mention of the child's
grades when it becane clear that the discussion no |onger involved
"education records."” The discussion regarding the parent's concerns
and the reaction of school district staff to those concerns should
have been held in an open neeting.

According to Superintendent Jensen, the parent-board nenber nentioned
the child's grades in the open portion of the meeting.! "Education
records" of a child can be disclosed by an education facility under
FERPA upon witten consent of the child s parent. 20 US.C
§ 1232g(b)(1). However, because a portion of the recording pertained
to the child s grades, and because the parent has not consented in
witing to disclosure of any "education records”, the Board cannot
di scl ose that portion of the recording.

CONCLUSI ON

It is my opinion that the executive session held by the Board on
February 23, 1998, except for brief references to a child s grades,
did not involve confidential records or topics for which an executive
session is authorized, and therefore violated N.D.C. C. § 44-04-19.

STEPS NEEDED TO REMEDY VI CLATI ON

The Board nust disclose the recording of the executive session,
except for the references to the child s grades, to the Dunseith
Education Association and to any other nmenber of the public upon

'FERPA prohibits disclosure of education records by an education
facility, not by parents. It would have been appropriate for the
parent to ask the Board to go into executive session to discuss the
child's education records.
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request as an open record. The Board al so nmust revise the m nutes of
its February 23 neeting to include the portion of the neeting that
was held in executive session.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Janmes C. Flem ng
Assi stant Attorney General



